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Defendants Mid-Plains Insulation, Inc. (MPI), employer, and EMC Insurance
Companies, its insurance carrier, appeal from an arbitration decision filed on October
17,2018. Claimant Dallas Bailey cross-appeals. Defendant Second Injury Fund of
lowa (the Fund) responds to the appeal. The case was heard on June 22, 2018, and it
was considered fully submitted in front of the deputy workers’ compensation
commissioner on July 26, 2018.

The deputy commissioner found claimant is not entitled to receive temporary
partial disability benefits from March 26, 2014 through July 21, 2014, because he failed
to carry his burden of proof to establish he had a decrease or loss of overtime hours
during that time as a result of the stipulated work injury which occurred on March 11,
2014. The deputy commissioner found claimant is not entitled to temporary total
disability benefits for the work injury because defendants carried their burden of proof to
establish claimant’s misconduct and subsequent termination was equivalent to a refusal
of suitable work. The deputy commissioner found that because claimant is not entitled
to temporary total disability benefits, defendants are not liable for penalty benefits. The
deputy commissioner found that the fifteen percent upper extremity impairment rating
issued by the treating physician, Caliste Hsu, M.D., had been paid in full, and in fact had
been overpaid by $65.50. The deputy commissioner found that because claimant had
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not reached maximum medical improvement (MMI) at the time of hearing, due to his
most recent surgery in June 2018, he was not entitled to additional permanent partial
disability benefits at this time.! The deputy commissioner found defendants employer
and insurer may be liable for further permanent partial disability benefits following a
finding of MMI and permanency following the June 2018 surgery. The deputy
commissioner found defendants employer and insurer are liable for charges incurred for
medical treatment after June 27, 2017, based on Dr. Hsu’s opinions. The deputy
commissioner found Dr. Hsu's opinions regarding causation and treatment to be more
convincing than any other expert in the case. The deputy commissioner found that
because claimant had not yet reached MMI at the time of the hearing, it cannot be
determined whether claimant is entitled to receive any Fund benefits until the full extent
of the functional loss to his right upper extremity can be determined. The deputy
commissioner found defendants employer and insurer are allowed a credit only for
overpayments against future benefits for a subsequent injury, and not with respect to
the injury in this matter, pursuant to Swiss Colony, Inc. v. Deutmeyer, 789 N.W.2d 129
(lowa 2010). Finally, the deputy commissioner awarded claimant costs for the filing fee,
deposition transcript, and preparation of claimant’s vocational report.

Defendants employer and insurer assert on appeal that the deputy commissioner
erred in finding that those defendants are responsible for medical treatment after
December 14, 2016,2 and that claimant is entitled to future medical treatment and
potential further permanent partial disability. Defendants employer and insurer further
assert on appeal that the deputy commissioner erred in failing to find that benefits paid
after claimant’s termination should be classified as permanent disability benefits, and
those defendants assert they are entitled to a credit for those benefits against any future
permanent partial disability assessed with respect to this matter.

Claimant asserts on cross-appeal that his conduct which resulted in his
termination from employment with defendant-employer was not equal to a refusal of
suitable work, and therefore claimant asserts he is entitled to temporary partial,
temporary total, and healing period benefits, and claimant asserts defendants employer
and insurer are liable for penalty. Claimant asserts the remainder of the deputy
commissioner’s decision should be affirmed.

! Dr. Hsu initially placed claimant at MMI on December 14, 2016, and later provided an impairment rating.
Due to ongoing complaints, claimant received additional treatment and Dr. Hsu opined he was no longer
at MMI and needed additional surgery on May 22, 2018. That surgery took place on June 4, 2018, just
prior to the arbitration hearing.

2 Defendants authorized and paid for all of claimant's medical care until June 27, 2017, after which
additional care was denied based on the opinions of David Clough, M.D.. However, defendants argue
that they are not responsible for any medical treatment or disability after December 14, 2016, despite
having authorized and paid for claimant’s treatment. | infer from the arbitration decision that in finding
defendants liable for medical treatment after June 27, 2017, the deputy intended to include the authorized
treatment prior to that date as well. However, to the extent the medical care claimant received between
December 14, 2016 and June 27, 2017 remains at issue, | find that defendants are liable for it.



BAILEY V. MID-PLAINS INSULATION CO., INC.
Page 3

The Fund does not appeal, but asserts in response to the appeal that if claimant
is determined to have reached MMI for his March 11, 2014, injury, requiring a
determination of Fund liability, claimant failed to prove he sustained substantial
industrial loss. The Fund further asserts that if claimant is entitled to Fund benefits, the
Fund is entitled to credit for both the first and second injuries prior to commencement of
its liability.

Those portions of the proposed agency decision pertaining to issues not raised
on appeal are adopted as a part of this appeal decision.

| have performed a de novo review of the evidentiary record and the detailed
arguments of the parties. Pursuant to lowa Code section 86.24 and 17A.15, those
portions of the proposed arbitration decision filed on October 17, 2018, that relate to
issues properly raised on intra-agency appeal and cross-appeal are affirmed in part
without additional comment and reversed in part.

| affirm the deputy commissioner’s finding that claimant is not entitled to
temporary partial disability benefits from March 26, 2014, through July 21, 2014,
because he failed to carry his burden of proof to establish he had a decrease or loss of
overtime hours during that time as a result of his work injury. | affirm the deputy
commissioner’s finding that claimant is not entitled to temporary total disability benefits,
because defendants carried their burden of proof to establish claimant’s misconduct and
subsequent termination was equivalent to a refusal of suitable work. | affirm the deputy
commissioner’s finding that because claimant is not entitled to temporary total disability
benefits, defendants are not liable for penalty benefits. | affirm the deputy
commissioner’s finding that that Dr. Hsu's 15 percent upper extremity impairment rating
has been paid in full, with an overpayment of sixty-five dollars and fifty cents ($65.50). |
affirm the deputy commissioner’s finding that claimant was not entitled to further
permanent partial disability benefits at the time of hearing, as claimant had not reached
MMI following his June 2018 surgery. | affirm the deputy commissioner’s finding that
that defendants employer and insurer may be liable for further permanent partial
disability benefits following a finding of MMI and permanency following the June 2018
surgery. | affirm the deputy commissioner’s finding that defendants are liable for
charges incurred for medical treatment after June 27, 2017, based on Dr. Hsu’s
opinions, which | agree are more convincing than any other expert in the case. | affirm
the deputy commissioner’s finding that because claimant had not yet reached MMI
following his June 2018 surgery at the time of hearing, it cannot be determined whether
claimant is entitled to any Fund benefits until the full extent of his functional loss to his
right upper extremity can be determined. Finally, | affirm the deputy commissioner’s
award of costs to the claimant for the filing fee, deposition transcript, and preparation of
claimant’s vocational report.

I find the deputy commissioner provided a well-reasoned analysis of the issues
noted above and | affirm the deputy commissioner’s findings of fact and conclusions of
law pertaining to those issues.
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For the reasons that follow, the deputy commissioner’s determination regarding
credit for overpayments is respectfully reversed in part with the following additional
findings, analysis, and conclusions:

At hearing, the parties agreed that total indemnity benefits paid to claimant
amounted to $84,816.46. (Hearing transcript, p. 10; Exhibit 12, p. 38; Ex. M, p. 1)
Defendants voluntarily paid healing period benefits from January 25, 2015, through
January 31, 2015 (1 week), at the rate of $975.74 per week; December 24, 2015,
through September 28, 2016 (40 weeks) at the rate of $975.74 per week; and
September 29, 2016, through December 14, 2016 (11 weeks), at the agreed rate of
$922.59 per week, for a grand total of $50,153.83. (Exhibit M, p. 1)

Defendants also paid permanent partial disability benefits from December 15,
2016, through September 3, 2017 (37.5714 weeks), at the rate of $922.59 per week, for
a total of $34,662.63. Id. As the deputy commissioner correctly noted, with respect to
permanent partial disability benefits, the fifteen percent upper extremity rating is equal
to thirty-seven point five (37.5) weeks of benefits (250 x 15%). (Arbitration Decision, p.
14) At the stipulated weekly benefit rate of $922.59, the total owed was $34,597.13,
meaning defendants overpaid the rating by $65.50.

The deputy commissioner, in addressing the issue of credit, cited to lowa Code
section 85.34(5) and Deutmeyer, 789 N.W.2d at 136-37. The deputy commissioner
found that under Deutmeyer, “defendants are only allowed a credit for the
overpayments against future benefits for a subsequent injury and not with respect to the
injury under File No. 5054523.” | agree that this analysis and conclusion is correct with
respect to the overpayment of permanent partial disability benefits. As such, | find that
defendants’ overpayment of permanent partial disability benefits in the amount of
$65.50 can only be credited against a subsequent injury, and not with respect to the
injury in this matter.

However, the deputy commissioner did not specifically address the 52 weeks of
healing period benefits defendants paid after claimant was terminated from
employment, but before he initially reached MMI on December 14, 2016. To the extent
the word “overpayments” in the arbitration decision is plural, it can be inferred that the
credit decision is intended to relate to both the overpayment of permanent partial
disability benefits in the amount of $65.50, as well as the overpayment of healing period
benefits in the amount of $50,153.83.

On appeal, defendants employer and insurer assert the holding in Swiss Colony
is not applicable to the factual scenario present in this case. Rather, those defendants
cite to Reynolds v. Hy-Vee, File No. 5046203 (App. Dec. October 31, 2017) Claimant
argues that Swiss Colony is applicable, that Reynolds is not controlling law, and that the
deputy commissioner’s ruling is correct. | agree with defendants that Swiss Colony is
not applicable to the overpayment of healing period benefits, although for slightly
different reasons.




